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FS A TH ANA-SMRLT A AT W HXAT § AT 98 =0 Saer F T quriearfy A9 g v qerg
ST T ST SToraT TALIETT S Weqa < Tl @, e {3 Q& smaer & fareg gy @ gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR G & [IET -

Revision application to Government of India:

(1) *FeslT IUTRA {[os ATAHaH, 1994 HT & oaa 1< SqTg Y HIFA! % J1¢ § TaT<H &I h
ST-TRT 3 TW T & v qAIeIor sraae refier af=e, s g, & deme, T B,
3T 7R, Sitaw €19 waw, 69 A, 7% feeel: 110001 &7 T ST 91iay -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@ T wme & g F e # S9 T g @ § R WOST AT o=y war § v fet
USTIR & TEX HUSTIE & HIe of Sq g AR §, 7 Rt woemm ar woe # =7g g et srear
7 Foreft WoeTIR & BT wTer T wfehar & <104 g% 3l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) W%W%ﬁwmﬁsrﬁﬁﬁﬁmwwmw%ﬁﬁmﬁww&
SEATE o o e & ATe § ST TR F arge et Ty a7 vewr § Haifad g1




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

() Ffe g T EIET T AT wia & AR (YT AT e @) Rt fo st wrer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) SR ScUTER i SIS (e F A 5 oI ST SFET HiST AR Y TS AR UH A< S g
U TE R & garee s, odier F gIRT 9TiRG a7 999X 1 91e ¥ O afaqew (7 2) 1998
gRT 109 g7 A< ¢ 7T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T ScaTed e (erfien) Fammestt, 2001 F B 9 % siaviq AR o dear sg-8 § &
gfadl #, I e & i e T Rats & d9 a9 § sfacger-arae wd srdier sreer & ar-ar
giaat & ary Ifa sraen 6 ST Afgul Sus 91y |@rar § A qed Y % o g 35-3 §
et 6t F AT F T9@ & a1 3-6 A7 r i o ST =1y

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(8)  RIAS amde & wrer gt dery A TH T I AT ITA HF gl €94 200/ - $E AT 6
ST SR STgl Yeruehd Ue ATE § S4TaT &1 al 1000/ - i B ST v Q)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT e, Feald ITTET S[eah T AT < erdieher =rafereser & i erfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T SeUTa oo TTAaH, 1944 Ht =T 35-d1/35-3 3 siaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  Swivfed TRegs § aaTg IR F awrar & adier, adfier ¥ amer ¥ €97 qow, T
ST [ech T qaT Adielia =i (Reee) 1 ufm deir ffsHr, sewemere F ond g,
AgATE ! e, STaaT, FRERAT, srgaarare-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector ban-k«-@f»-the
place where the bench of the Tribunal is situated. .




(3) R 5w e & € wer el T THIA ST § °T T e A g B 7 A ST
& & T ST =S1RY 39 9 ¥ g9 g o % forar wd $19 ¥ 999 % Mg garReid adie
FATATIERTOT ST e STV AT sl T TR Hl e AT (T SITAT & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =Ty gew AfafaE 1970 FT GUiET A SyET -1 % efwia MgiiRa fhg eqer S
SIS AT FreTaer FATHeA (A Fora TfEerr & saer § § weis & T IR € 6.50 T 1 =y
ek fEhe & 1T g =13 |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 9 AR Hefdra A« A o s arer FaEt i AR oY e st G srar g ST
[, Hrald SITaT o Td qaTs< eI ~ATATieren<r (Frairaiey) o, 1982 # Miga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT o, Frald SIS (o T qaTa die g ~ArTiges<e (feee) T aiq srdir & Araer
¥ #eTqT (Demand) T €€ (Penalty) & 10% Y& SHT AT AR g1 greien, AT&Had g& st
10 FXIE 79T %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrAIT ITTE Yo 3T TATHL F AW, ATHA T Faed i /i« (Duty Demanded) |
(1) @S (Section) 11D % dga Hatia i,
(2) foraT Taq Sae hise Hi AT,
(3) TTe Hiee Mgl & MW 6 % qga <7 AT

7 qF 5T ¢ Sifad ardter & qger qd ST Y e AT e’ arfere e o oI @ S & f&Ar
T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iliy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = arer 3 e erdier ST 3 e STR! Yo SreT e AT <v fAarted g |r /iv Ry Y
T 3 10% ST 92 3% gt Faer qvs farfed gt a9 a0 & 10% ST U T ST Fhell 2l
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Amjadkhan
Abdulgani Pathan, Prop. Bharat Logistic, 13, Baba Balaknath
Estate, On Lekhraj Estate, Narol Char Rasta, Narol, Ahmedabad -
382405 against Order-in-Original No. MP/11/DC/Div-IV/2023-
24dated 26.05.2023 (hereinafter referred to as “the impugned
order”) passed by the Deputy Commissioner, Central GST,
Division IV, Ahmedabad South (hereinafter referred to as “the
adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. BBLPP1599J. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the Financial
Year 2014-15 and 2016-17, it was noticed that the appellant had
earned an income of Rs. 21,32,484 /- during the FY 2014-15 and
Rs. 57,43,445/- during the FY 2016-17, which was reflected
under the heads “Sales / Gross Receipts from Services (Value
from ITR)’filed with the Income Tax department. The Service Tax

liability is calculated as detailed below:-

Year Taxable Value | Rate of | Value of | Net Total Amount of
As per Income | Abate | Abateme |Taxable |Rate of|ST along
Tax data | ment nt (in | value (in | Duty with Cess
Sales/  Gross Rs.) Rs.) not
Receipts From paid/shor
Service (in Rs.) t paid (in

Rs.)

2014-15 [ 2132484 75% 1599636 | 533212 | 12.36% |65905

2015-16 | Value not available

2016-17 | 5743445 75% 4020412 | 1723033 | 15% 258455

Total 3,24,360
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2.1 Accordingly, it appeared that the appellant had earned the
said substantial income by way of providing taxable services but
had neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to
submit relevant documents for assessment for the said period.
However, the appellant had not responded to the letters issued by
the department.

2.2 Subsequently, the appellant were issued Show Cause Notice
and demanding Service Tax amounting to Rs. 3,24,360/- for the
period FY 2014-15 and 2016-17, under proviso to Sub-Section (1)
of Section 73 of the Finance Act, 1994. The SCN also proposed
recovery of interest under Section 75 of the Finance Act, 1994;
and imposition of penalties under Section 77(1), Section 77(2) and

Section 78 of the Finance Act, 1994.

2.3 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned, order by the adjudicating authority wherein the
demand of Service Tax amounting to Rs. 3,24,360/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 along with Interest under Section 75 of the
Finance Act, 1994 for the period from FY 2014-15.Further (i)
Penalty of Rs. 3,24,360/- was imposed on the appellant under
Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/-
was imposed on the appellant under Section 77(1) of the Finance
Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant havepreferred the present
appeal on the following grounds:

% The appellant is not registered under Service Tax and is

engaged provisions of Transport of goods by Qad"]%@"d‘oc\is

g e
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Transport Agency serviceto the GTA service provider. They
are providing service to Private limited Company's for
transportation of goods. They issue consignment note for
every goods transported for the company or the bills are
raised. The said service is exempted vide Sr.No.22
Notification No.25/2012-ST & RCM Notification
No0.30/2012-ST. Mainly their customers are Private Ltd. Co.

%

> The appellant is engaged in Transport & Logistics Services,

Freight Transport by Road.

@,
000

The appellant has filed Income tax return as per section
44AD under Income tax act,The appellant is maintaining
Cash Book, Bank Book, Booking Register,Freight Register,
Journal Register, Ledger (Computerized). The Balance sheet,
contains the details of Fixed assets which includes various
immovable property, movable properties viz. Furniture,
Motorcycle. Profit and loss accounts contains details of
Income on account of Freight. These Incomes are related to

services provided by the appellant.

% The Form 26AS contains the details of TDS under Section
194C) of the Income Tax Act, 1961 by the customers of the
appellant. TDS deducted under Section 194C is in relation
to Freight service provided by way of renting of Trucks. The
names of the customers who have deducted TDS under
Section 194C amply make it clear that they are engaged in
the GTA services. Therefore, authenticity of the contention of

the appellant that they are providing Trucks on rental basis
could be established.

7

% Appellant hires trucks from open market at market price

and supply to their customer as demanded.
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“» The appellant giving their Trucks and trailer rented from
open market on hire basis to the person who actually
transport goods from consignor to consignee i.e. second
model and to GTA service provider. The rent collected by
chartering vehicle is recognized in the books as Freight
Receipt by the appellant in their books of account. This
being the their case the appellant submitted that such an
activities is specifically covered in Sr.No.22 of Notification
No0.25/2012-ST and No.30/2012-ST accordingly they are

not required to pay service tax.

4. Personal hearing in the case was held on 21.03.2024. Shri
Basant Sharma, Consultant, appeared on behalf of the appellant.
He stated that the client is GTA. He supplies to GST and
corporate clients which are exempt under Notification No.
25/2012 and 30/2012(RCM). He reiterated the contents of the
written submission. He requested for one day time to submit

additional documents.

4.1 The appellant has submitted sales (freight) register which
contains detail of invoices pertaining to F.Y. 2014-15 & 2016-17,
and sample copies of Consignment Note vide their forwarded

letter dated 22.03.2024.

5. I have carefully gone through the facts of the case, grounds
of appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax
against the appellant along with interest and penalty, in the facts
and circumstance of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-15 and 2016-17.
AT
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6. It is observed that the main contention of the appellant are
that (i) they have engaged in providing GTA service and the
liability of paying service tax on the recipient of service on RCM
basis as per Notification No. 30/2012-ST, and (ii) they also have
engaged in providing service of hiring of Truck to GTA service
providers and the freight so collected is exempted vide Sr. No. 22
of Notification No.25/2012-ST.

7. I find that the appellant are engaged in a Goods Transport
Agency (GTA) service. The appellant contended that they provided
the said service to various service recipients who are private
limited companies, partnership firms and other GTA transporters.
They claim that the service recipients viz. private limited
companies and partnership firms are liable to pay service tax
under RCM in the light of Notification No. 30/2012-ST dated
20.06.2012. They further claim that they are exempted to pay
service tax in terms of sr. no. 22 of the Notification No. 25/2012-
ST dated 20.06.2012 as in those cases they provided services to

another GTA service providers.

8. For ease of reference, I reproduce relevant provision for
reverse charge mechanism as provided under Notification No.

30/2012-ST dated 20.06.2012 and excerpt of Notification No.
25/2012-ST dated 20.06.2012, which read as under:

Notification 30/2012 Service Tax dated 20.06.2012

wwtithe Central Government hereby notifies the following taxable
services and the extent of service tax payable thereon by the person

liable to pay service tax for the purposes of the said sub-section,

namely:-

I. The taxable services,—
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(it) provided or agreed to be provided by a goods transport agency in

respect of  transportation of goods by road, where the person liable to

pay freight is,—

(a) any factory registered under or governed by the Factories Act,
1948 (63 of 1948);

(b) any society registered under the Societies Registration Act, 1860
(21 of 1860) or under any other law for the time being in force in any
part of India;

(¢) any co-operative society established by or under any law;

(d) any dealer of excisable goods, who is registered under the
Central Excise Act, 1944 (1 of 1944) or the rules made thereunder;
(e) any body corporate established, by or under any law; or

() any partnership firm whether registered or not under any law

including association of persons;”

Notification 25/2012 Service Tax dated 20.06.2012

wEkkthe Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the following taxable
services from the whole of the service tax leviable thereon under

section 66B of the said Act, namely

22. Services by way of giving on hire -

(a) to a state transport undertaking, a motor vehicle meant to carry

more than twelve passengers; or

(b) to a goods transport agency, a means of transportation of goods;

8.1 On reading the above provisions, I find that if the service
recipient falls under any of the specified 06 categories of service
recipients as prescribed under Notification No. 30/2012-ST dated
20th June 2012, then the service recipients are liable to pay the

. -/""‘:‘:—-«\.‘
Service Tax under Reverse Charge Mechanism. I also/f;sgmoc;lifgl;r%@?s‘{.

5N

ST
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No. 22 of the Notification No. 25/2012-ST dated 20.06.2012
implies that if the GTA service are provided to a service recipients
who are other GTA service provider, there will be no liability to

pay service tax.

8.2. I have perused Form 26AS Certificate for the impugned
period, it is noted that only a few TDS deductors were identified,
namely Transport Corporation of India Limited, Hipolin Ltd., Sri
Raghavendra Foods and T.M. Sudhakra Satishkumar HUF Goel.
However, upon careful examination of the service recipients listed
in sales registers provided by the appellant, it is observed that
various service recipients are not found in form 26AS certificate
provided by the appellant. Additionally, it cannot be ascertained
from perusing the submission of the appellant that which
recipients are individual/proprietorship firm/HUF/private limited
company/ another GTA recipients. Hence, I am of the opinion
that the matter is required to be examined for through
verification; hence the matter is required to be remanded back to

adjudicating authority.

9. In view of the above discussion and findings the order is set

aside and the appeal is allowed by way of remand.

10.  SrdTer sal gT TSt 6t TS T &7 oerr SU<h aish & 3T S & |

The appeal filed by the appellant stands disposed of in above

terms.

Gl

FT=ES S
AIH (3T Tew)
Dated: {91 April, 2024
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To,

M/s. Amjadkhan Abdulgani Pathan,

Prop. Bharat Logistic,

13, Baba Balaknath Estate, On Lekhraj Estate,
NarolCahr Rasta, Narol, Ahmedabad — 382405

To,

M/s. Amjadkhan Abdulgani Pathan, (New Address)
Prop. Bharat Logistic,

17, Shyam Icon, Nr. S.P. Ring Road,

Aslali, Ahmedabad - 382427

Copy to :
1. The Principal Chief Commissioner, CGST and Central

Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Ahmedabad
South.

3. The Deputy/Assistant Commissioner (RRA), CGST and
Central Excise, Ahmedabad South.

4. The Assistant Commissioner, CGST & CEX, Division - IV,
Ahmedabad South Commissionerate.

S. The Superintendent (Systems), CGST, Appeals, Ahmedabad,
for publication of OIA on vlvebsite.

6 Guard file.

7. PA File.
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